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1. Indigenous peoples and human rights organizations welcome this opportunity to contribute to 

the Expert Mechanism’s “Study on indigenous peoples and the right to participate in 
decision-making” (Agenda Item 3).   
 

2. This Joint Statement will focus on Indigenous peoples’ right to participate in international 
and regional processes. In this context, there are a number of processes that may significantly 
affect the rights and interests of Indigenous peoples.  

 
3. Internationally, this would include the current processes of negotiations relating to the 

Convention on Biological Diversity (CBD);1 climate change; and intellectual property within 
the World Intellectual Property Organization (WIPO). 

 
4. Regional processes would include those within the Organization of American States (OAS);2 

African Commission on Human and Peoples’ Rights; and new ASEAN Intergovernmental 
Commission for Human Rights (AICHR).3 

 
5. It is beyond the scope of this Joint Statement to examine each of these processes.  The focus 

will be primarily on the negotiations of an international regime on access and benefit-sharing 
relating to the CBD. 

 
 
Right to participate in decision-making 

 
6. In the Expert Mechanism’s “Progress report on the study on indigenous peoples and the right 

to participate in decision-making” [hereinafter, “Progress Report”], it is emphasized that 
Indigenous peoples’ right to participation is “a core principle and right under international 
human rights law.”4  The United Nations Declaration on the Rights of Indigenous Peoples5 is 
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said to contain more than 20 provisions affirming indigenous peoples’ right to participate in 
decision-making.6 

 
7. In its preamble, the Declaration is proclaimed “as a standard of achievement to be pursued in 

a spirit of partnership and mutual respect”.  This standard can only be attained if there are 
genuine partnerships – particularly between States and Indigenous peoples.  Such 
relationships must be consistent with the principle of equal rights and self-determination of 
peoples7 and must fully respect Indigenous peoples’ right to participate in decision-making. 
 

8. With regard to its Indigenous and Tribal Peoples Convention, 1989, the International Labour 
Organization (ILO) emphasizes: “The principles of participation and consultation are the 
cornerstone of the Convention.”8 

 
9. Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous 

people, James Anaya, concludes: 
 
... the duty of States to consult with indigenous peoples on decisions affecting 
them finds prominent expression in the United Nations Declaration on the Rights 
of Indigenous Peoples, and is firmly rooted in international human rights law.9 

 
10. In regard to the duty of States to consult Indigenous peoples, Anaya affirms:  

 
This duty is a corollary of a myriad of universally accepted human rights, 
including the right to cultural integrity, the right to equality and the right to 
property ... More fundamentally, it derives from the overarching right of 
indigenous peoples to self-determination and from related principles of 
democracy and popular sovereignty.10 

 
11. The human right of self-determination is an integral element in any democracy.11 As affirmed 

by the Expert Mechanism’s Progress Report, this right entails Indigenous peoples’ free, prior 
and informed consent.12 It would be undemocratic for States to engage in unilateral actions 
that undermine Indigenous peoples’ human rights, including their right of self-determination 
and full and effective participation. As James Anaya underlines: 
 

The right of self-determination is a foundational right, without which indigenous 
peoples’ human rights, both collective and individual, cannot be fully enjoyed. 
Related principles of popular sovereignty and democracy join in opposition to 
government by imposition ...13 

 
12. An inherent aspect of the duty to consult is the democratic right to participate in decision-

making. As concluded by the ILO Committee of Experts on the Application of Conventions 
and Recommendations: “... consultations must be genuine. ... the obligation to consult should 
be viewed in the light of the fundamental principle of participation set forth in Article 7(1) 
and (3) of the Convention.”14   
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13. In undertaking any study on the right of Indigenous peoples to participate in decision-
making, it is essential to consider the relationship between democracy, human rights and the 
rule of law.  At the UN General Assembly, heads of State and government have recommitted 
themselves: 

 
to actively protecting and promoting all human rights, the rule of law and 
democracy and recognize that they are interlinked and mutually reinforcing and 
that they belong to the universal and indivisible core values and principles of the 
United Nations ...15 
 

14. Consultation encompasses a wide spectrum of effective participation and, in many diverse 
circumstances, requires the free, prior and informed consent of Indigenous peoples.16  This is 
also the case in regional17 and domestic18 contexts. 

 
15. In relation to Indigenous peoples, the Committee on Economic, Social and Cultural Rights 

provides that a “core obligation applicable with immediate effect” includes the following: 

States parties should obtain their free and informed prior consent when the 
preservation of their cultural resources, especially those associated with their way 
of life and cultural expression, are at risk.19 

 
16. The Treaties of Indigenous peoples are by their very nature “consensual”.  In ensuring that 

such Treaties remain living and dynamic agreements for present and future generations, the 
full and effective participation of such peoples is both a right and a responsibility.20  
 

17. Indigenous peoples’ treaty rights generally constitute an elaboration of human rights.21 
Therefore, it is especially important for Indigenous peoples with Treaties to participate in 
international and other processes that may affect their human rights.  Virtually every 
provision in the UN Declaration is relevant in some way to diverse Indigenous Treaties. 
 

18. Treaties between States and Indigenous peoples cannot be validly entered into or amended 
without the consent of the parties.  Such Treaties require good faith by such parties at all 
stages – from negotiation to implementation.  Article 37(1) of the Declaration reinforces 
these essential elements as follows: 
 

Indigenous peoples have the right to the recognition, observance and enforcement 
of treaties ... concluded with States or their successors and to have States honour 
and respect such treaties ...22 

 
19. Consultations with Indigenous peoples must always be carried out in good faith.23  In cases 

where free, prior and informed consent may not be required, the duty of States to consult 
should be undertaken with the objective of obtaining consent.  Article 6(2) of the Indigenous 
and Tribal Peoples Convention, 1989 provides: 

 
The consultations carried out in application of this Convention shall be 
undertaken, in good faith and in a form appropriate to the circumstances, with the 
objective of achieving agreement or consent to the proposed measures. 
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20. For all measures contemplated in the Convention, State programmes must be carried out “in 

consultation and co-operation” with the peoples concerned.24  In other provisions, the 
Convention requires “participation and co-operation”.25  
 

21. Article 19 of the UN Declaration provides: “States shall consult and cooperate in good faith 
with the indigenous peoples concerned ... in order to obtain their free, prior and informed 
consent ...” Article 38 of the UN Declaration adds: “States in consultation and cooperation 
with indigenous peoples, shall take the appropriate measures, including legislative measures, 
to achieve the ends of this Declaration.”   

 
22. Such added elements of “cooperation” require more than “consultation”.  What is required is 

not only genuine dialogue, information and accommodation, but also negotiation and even 
partnership – depending on the circumstances.26  Special Rapporteur Anaya comments: 
 

The somewhat different language of the Declaration suggests a heightened 
emphasis on the need for consultations that are in the nature of negotiations 
towards mutually acceptable arrangements, prior to the decisions on proposed 
measures ...27 

 
 
Significance of the UN Declaration 

 
23. The UN Declaration is the most comprehensive, universal international human rights 

instrument explicitly addressing the rights of Indigenous peoples.  It elaborates on 
theireconomic, social, cultural, political, spiritual and environmental rights. 
 

24. The Declaration includes many provisions that are relevant to the right to participate in 
decision-making.  It also serves to interpret this and other rights of Indigenous peoples in 
other instruments. 
 

25. The Declaration does not create new rights.28 It elaborates on Indigenous peoples’ inherent 
rights, which throughout history have not been respected.29  As concluded by Special 
Rapporteur on the situation of human rights and fundamental freedoms of indigenous people, 
James Anaya, the Declaration provides a principled framework and context for interpreting 
the rights of Indigenous peoples: 
 

[The Declaration] represents an authoritative common understanding, at the 
global level, of the minimum content of the rights of indigenous peoples, upon a 
foundation of various sources of international human rights law.30 

 
26. International treaty monitoring bodies are referring to the Declaration and using it to 

interpret the rights of Indigenous peoples and individuals and related State obligations.31  
This practice underlines the significance of the Declaration and its implementation at all 
levels – international, regional and national. These bodies reinforce a human rights-based 
approach, when issues arise. 
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… the Committee [on the Rights of the Child] urges States parties to adopt a 
rights-based approach to indigenous children based on the Convention and other 
relevant international standards, such as ILO Convention No.169 and the United 
Nations Declaration on the Rights of Indigenous Peoples.32 

 
27. Thirty-one UN specialized agencies, including the Secretariat of the CBD, are represented in 

the Inter-Agency Support Group on Indigenous Issues (IASG).  The IASG has emphasized 
that the adoption of the Declaration 
 

constitutes a crucial opportunity ... according to Article 42 of the Declaration, to 
promote respect for and full application of its provisions and follow-up its 
effectiveness.  The IASG pledges to advance the spirit and letter of the 
Declaration within our agencies’ mandates and to ensure that the Declaration 
becomes a living document throughout our work.33 

 
28. In regard to the Indigenous and Tribal Peoples Convention, 1989, the ILO has affirmed: 

“The Convention and the UN Declaration on the Rights of Indigenous Peoples adopted in 
2007 are mutually reinforcing instruments providing the framework for the universal 
protection of indigenous and tribal peoples’ rights.”34 
 

29. At the time of the revision process that led to the adoption of the Convention, the ILO Chair 
took the position that determination of the issue of self-determination “was outside the 
competence of the ILO. In his opinion, no position for or against self-determination was or 
could be expressed in the Convention”.35  As a result, the Convention includes the following 
statement in article 1(3):  

 
The use of the term peoples in this Convention shall not be construed as having 
any implications as regards the rights which may attach to the term under 
international law. 
 

30. The right of self-determination, as provided in the international human rights Covenants, has 
since been confirmed to apply to the world’s Indigenous peoples.36  Thus, the right of self-
determination and other human rights affirmed in the UN Declaration should now be used to 
interpret the Convention.37  This is especially important since the right of peoples to self-
determination is a prerequisite for the enjoyment of all other human rights.38 

 
 

Indigenous peoples’ right to participate in international processes 
 

31. The right of Indigenous peoples to participate in decision-making is not limited to domestic 
processes.  This human right also pertains to international and regional processes. 
 

32. Article 41 of the UN Declaration provides: “The organs and specialized agencies of the 
United Nations system and other intergovernmental organizations shall contribute to the full 
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realization of the provisions of this Declaration ...” In regard to Indigenous peoples’ 
participation in international and other processes, the same article adds: 
 

Ways and means of ensuring participation of indigenous peoples on issues 
affecting them shall be established.” 

 
33. Article 41 must be interpreted “in accordance with the principles of justice, democracy, 

respect for human rights, equality, non-discrimination, good governance and good faith” (art. 
46(3)).  The objective of ensuring the participation of Indigenous peoples is not simply to 
provide an opportunity to voice concerns, but also to do so in a manner that upholds the 
principles in article 46(3).   
 

34. International and other processes that fail to respect such core principles in relation to 
Indigenous peoples are not consistent with the Declaration and international human rights 
law. 

 
35. As indicated in the Programme of Action for the Second International Decade of the World's 

Indigenous People, “programmes and projects planned on traditional indigenous territories or 
otherwise affecting the situation of indigenous peoples should foresee and respect the full 
and meaningful participation of indigenous peoples.”39 “Meaning participation” has been 
highlighted as a key human rights principle by the UN Secretary-General in the following 
terms: 

 
The norms and values embedded in the Millennium Declaration and international 
human rights instruments must continue to provide the foundation for 
engagement, in particular the key human rights principles of non-discrimination, 
meaningful participation and accountability.40 
 

36. Meaningful participation entails a range of important elements, such as empowerment, 
capacity (human and financial resources) and respect for human rights.  As elaborated by 
Kyung-wha Kang, UN Deputy High Commissioner for Human Rights: 

 
... while having the “space” for participation is a pre-requisite, this is not enough. 
An enabling legal, policy and institutional environment as well as some basic 
capacities for participation are also critical.  In other words, individuals, in 
particular the poorest and the most marginalized, should be empowered so that 
they can claim their rights and participate actively in the formulation, 
implementation and monitoring of national development strategies.41 

 
37. The right to development, which is both a collective and individual human right, also 

includes the right to meaningful participation.  The Declaration on the Right to Development 
affirms that this right includes “active, free and meaningful participation in development”.42  
The African Commission on Human and Peoples’ Rights also affirms this aspect and 
emphasizes the importance of empowerment: 
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The result of development should be empowerment of the Endorois community. 
... The capabilities and choices of the Endorois must improve in order for the right 
to development to be realised.43 

 
38. Development is “a comprehensive economic, social, cultural and political process”.44  The 

right to development is reinforced by the right of all peoples to self-determination, which 
includes the right to “freely pursue their economic, social and cultural development”.45  The 
right of Indigenous peoples to development includes, inter alia, the right to their traditional 
knowledge which must be approached holistically and cannot be separated from their right to 
resources. 

 
 
Examination of the CBD negotiations on access and benefit-sharing 
 
39. Examination of the current process of negotiations relating to the Convention on Biological 

Diversity can be instructive in illustrating some of the problems and challenges that 
Indigenous peoples and local communities face in various international processes.  A related 
example would include intellectual property negotiations within the World Intellectual 
Property Organization (WIPO).  The sub-standard approaches of many States are also 
apparent in the world talks on climate change. 
 

40. Indigenous peoples are among the most disadvantaged peoples in the world.  Yet, these 
peoples increasingly face threats to their traditional knowledge (TK) and resource rights.  
Although States commiserate about the debilitating poverty suffered by such peoples, too 
often the same States are unwilling to affirm and safeguard Indigenous rights to resources. 

 
41. This ongoing injustice includes both prejudicial approaches to the human rights of 

Indigenous peoples and marginalizing them from decision-making: 
 

... indigenous organisations are seeking protection of their knowledge systems as 
a whole: including the biological resources, landscapes and cultural values that 
form an integral and vital part thereof. They are concerned that UN agencies such 
as the CBD and the World Intellectual Property Organization (WIPO) address 
traditional knowledge separately from traditional resources and territories and 
customary laws, deal with TK protection within a paradigm of property, and 
marginalise the ancestral rights-holders from decision-making.46 
 

42. A further problem that exacerbates the impoverishment of Indigenous peoples relates to 
“biopiracy” and the absence of safeguards in most States. 
 

In recent years there has been a growing concern about ‘biopiracy’—the 
unauthorised commercial use of genetic resources and TK without sharing the 
benefits with the country or community of origin, and the patenting of spurious 
‘inventions’ based on such knowledge and resources. …47 
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43. The Convention on Biological Diversity has the potential to institute protections of 
Indigenous rights to traditional knowledge and related natural resources.  This could be 
accomplished through the current negotiations on a Revised Draft Protocol48 on access and 
benefit sharing from use of genetic resources.  To date, the text of the draft Protocol reflects 
narrow self-interest of the Contracting Parties. The exploitation49 of Indigenous peoples 
continues. The text, as drafted, does not prevent – and may even contribute to – the erosion 
and dispossession of Indigenous peoples’ human rights.50 

 
44. It is not an objective of the draft Protocol to determine the specific nature and extent of the 

human rights of Indigenous peoples and individuals for diverse situations that may arise in 
the future.  At the same time, it is not the purpose or intent of the draft Protocol to dispossess 
such peoples and individuals in any way of their human rights or diminish these rights.51 
 

45. Any such dispossession or diminution of Indigenous rights would be incompatible with a key 
objective of both the CBD Convention and the draft Protocol, namely, “fair and equitable 
sharing of the benefits arising out of the utilization of genetic resources”.  Any provision in 
the draft Protocol that may give rise to such interpretations would require revision.  As 
affirmed in the Convention’s preamble, the Parties are: “Determined to conserve and 
sustainably use biological diversity for the benefit of present and future generations”. 
 

46. In international law, State sovereignty is not absolute and is especially limited by the 
obligations accepted by States in the Charter of the United Nations and specific treaties.  The 
Convention on Biodiversity itself affirms important limits, when it indicates: “States have, in 
accordance with the Charter of the United Nations and the principles of international law,52 
the sovereign right to exploit their own resources pursuant to their own environmental 
policies” (art. 3). The objective in the Convention relating to access and benefit sharing of 
genetic resources requires “taking into account all rights over those resources” (art. 1). 
 

47. The Convention also requires State parties “as far as possible and as appropriate … [s]ubject 
to its national legislation, [to] respect, preserve and maintain knowledge, innovations and 
practices of indigenous and local communities … and encourage the equitable sharing of the 
benefits arising from the utilization of such knowledge, innovations and practices” (art. 8(j)).   
 

48. Thus, national legislation must serve to safeguard and not undermine Indigenous 
“knowledge, innovations and practices”.  These elements are critical to Indigenous peoples’ 
security and well-being, which include human, subsistence, cultural, environmental and 
territorial dimensions.  
 

49. State parties are also required “as far as possible and as appropriate” to “[p]rotect and 
encourage customary use of biological resources in accordance with traditional cultural 
practices that are compatible with conservation or sustainable development” (art. 10(c)).53 
 

50. These and other duties, rights and principles in international law require States to respect the 
human rights of Indigenous peoples.  This would necessarily include upholding Indigenous 
peoples’ rights in the United Nations Declaration on the Rights of Indigenous Peoples. 
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51. A detailed Joint Statement by Indigenous and civil society organizations - recently submitted 
to the Parties in the CBD negotiations – concludes: 

 
In relation to the world’s Indigenous peoples, the current text of the Revised Draft 
Protocol is not consistent with the Convention on Biological Diversity, the 
Charter of the United Nations and other international law and standards.  In 
relation to Indigenous peoples’ human rights, the draft Protocol is not compatible 
with the international human rights obligations of States and the European 
Union.54 
 

52. According to the same Joint Statement, a significant part of these failures are the result of 
procedural deficiencies that profoundly affect the right of Indigenous peoples to participate in 
decision-making: 

 
Parties are taking advantage of one-sided procedures in the CBD process to 
undermine or ignore Indigenous peoples’ human rights affirmed in the UN 
Declaration on the Rights of Indigenous Peoples and other international 
instruments. The Declaration provides a crucial global context for interpreting 
and implementing Indigenous rights and related State obligations.55 
 

53. A further problem is the lack of financial support for Indigenous peoples from the different 
regions to adequately participate in the current negotiations on the Revised Draft Protocol.  
The Secretariat of the CBD has adopted many interesting and creative ways to enhance 
Indigenous participation in CBD-related activities.56  
 

54. The CBD voluntary fund is not sufficient to ensure that adequate numbers of Indigenous 
peoples have the capacity to prepare for and attend the negotiations on the draft Protocol.  
This financial burden should not have to be carried solely by the voluntary fund.  

 
55. Far too few Indigenous peoples are actually represented. There is an inadequate number of 

representatives at the meetings to ensure proper research and timely development of 
positions, and lobbying with the States and European Union.  There is also an insufficient 
number of spokespersons at the negotiations table, with the necessary technical and legal 
expertise on a wide range of matters. 

 
56. This ongoing lack of human and financial resources seriously affects the participation of 

Indigenous peoples in decision-making processes at the international level.  It undermines the 
achievement of a democratic and fair process.  In regard to international processes as those 
relating to biodiversity and climate change, the Expert Mechanism’s Progress Report 
emphasizes: “consistent financial and administrative support is needed to ensure that 
indigenous peoples maintain appropriate participation in international bodies”.57 

 
57. It is essential to apply principles of democracy to international and regional processes and not 

only to those in domestic contexts.  As concluded in a 2003 expert seminar on the 
interdependence between democracy and human rights: 
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In the current context of globalization, whereby decisions affecting people’s lives 
are often taken outside the national context, the application of the principles of 
democracy to the international and regional levels has taken on added 
importance.58 

 
 

Human rights must prevail over consensus 
 

58. Within the CBD process, Indigenous peoples have repeatedly expressed their appreciation to 
supportive States. It is only with such collaboration that standard-setting processes can 
effectively work.  
 

59. The CBD process is especially challenging for Indigenous peoples, since the rules that are 
employed are wholly weighted in favour of States. These rules continue to evolve. Although 
they are participating in these negotiations, Indigenous peoples remain highly vulnerable to 
State discretion. 

 
60. For example, Indigenous peoples are not permitted to table any proposed amendments to the 

Revised Draft Protocol. If Indigenous proposals are to be inserted into the text, they must be 
endorsed by at least one Party.  Indigenous peoples are not part of any consensus59 on 
provisions relating to Indigenous rights and concerns.   
 

61. Since the final text is intended to reflect a consensus among State parties, it is often the 
lowest common denominator among their positions that is reflected in the Revised Draft 
Protocol. Such a substandard dynamic does not serve to fulfill the key objectives of the 
Convention on Biodiversity. In the Indigenous context, consensus is leading to unfair results. 

 
62. The practice of seeking consensus solely among States is especially unjust in relation to 

Indigenous peoples.  States continue to be major violators of Indigenous peoples’ human 
rights.  They should not be accorded procedural advantages that enable them to further 
undermine Indigenous peoples’ status and rights.  
 

63. International human rights standards are too often cast aside, in the interests of obtaining 
consensus. Such actions are not compatible with State obligations in the Charter of the 
United Nations and, more generally, international law. There is a tendency to excessively 
reinforce State sovereignty, while unjustly circumscribing Indigenous peoples’ rights.  Unjust 
actions by various States can severely impair the universality of Indigenous peoples’ human 
rights and undermine the international system. 
 

64. Consensus can show a unity of purpose, but it loses its significance if achieved at the expense 
of human rights. A similar concern relating to consensus has surfaced at the General 
Assembly.  As underlined by the UN Secretary-General: 
 

… unfortunately, consensus (often interpreted as requiring unanimity) has become 
an end in itself. … This has not proved an effective way of reconciling the 
interests of Member States. Rather, it prompts the Assembly to retreat into 
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generalities, abandoning any serious effort to take action. Such real debates as 
there are tend to focus on process rather than substance and many so-called 
decisions simply reflect the lowest common denominator of widely different 
opinions.60 

 
65. Similarly, James Anaya has commented on the problems generated by consensus when the 

lowest common denominator is a prevailing factor: 
 

In the process of negotiation, however, the goal of consensus should not be used 
to impede progress on a progressive text.  Consensus does not imply a veto power 
of every participant at every step … Consensus does not mean perfect unanimity 
of opinion nor bowing to the lowest common denominator.  It means coming 
together in a spirit [of] mutual understanding and common purpose to build and 
settle upon common ground.61 

 
66. In regard to violations in Bolivia, the Permanent Forum on Indigenous Issues has emphasized 

that Indigenous peoples’ human rights must be respected in processes of consensus-building: 
 

With regard to attempts at consensus-building among the parties involved …, the 
Permanent Forum recalls that human rights are inalienable and that they include 
the rights of indigenous peoples acknowledged in the United Nations 
Declaration.62 

 
67. In relation to the standard-setting process on the UN Declaration, Indigenous peoples were 

acutely aware that any consensus on the draft text would need to include both States and 
Indigenous peoples.  Otherwise, it would not have been possible to reach a compromise and 
achieve a just and balanced human rights instrument. 
 

68. The Chair of the working group on the Declaration made it clear that any consensus would 
include both States and Indigenous peoples. While achieving consensus was desirable, no 
strict requirement was imposed.  State and Indigenous representatives had equal rights to 
make interventions and propose text.   

 
69. Thus, in regard to the negotiations on the UN Declaration, a highly inclusive and democratic 

process of participation63 was established within the United Nations. It still constitutes today 
an impressive precedent and best practice. 

 
 
Conclusions and recommendations 
 
70. A process based on consensus solely among Parties to the CBD is one-sided.  It exacerbates 

the disadvantages of Indigenous peoples and perpetuates unjust dominance by State 
authorities.  It is inconsistent with genuine partnerships with Indigenous representatives.  The 
focus becomes one of reaching agreement based mostly on State interests.   Such a process 
provides little or no incentive to reach fair and just affirmation of Indigenous peoples’ rights 
to genetic resources and associated traditional knowledge. 
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71. The CBD process has increasingly accommodated Indigenous peoples’ demands that they 

have a “voice” at the negotiations table.  This alone does not meet the standard of meaningful 
participation in international law. While such participation should result in the empowerment 
of Indigenous peoples, the current situation in the negotiations in many ways weakens the 
peoples concerned. 

 
72. Many State officials in the negotiations appear to have expertise in areas such as genetic 

resources, biodiversity and sustainable development.  Too often, there is a lack of knowledge 
or insensitivity on Indigenous peoples’ human rights.  Such State actions are inconsistent 
with a human rights-based approach. 

 
73. Although States commiserate about the debilitating poverty suffered by Indigenous peoples, 

too often the same States are unwilling to affirm and safeguard their rights to resources. 
 
74. Parties are taking advantage of one-sided procedures in the CBD process to undermine or 

ignore Indigenous peoples’ human rights affirmed in the UN Declaration on the Rights of 
Indigenous Peoples and other international instruments. 

 
75. All States in the current negotiations on the Revised Draft Protocol have a responsibility 

toward Indigenous peoples and the international human rights system.  International 
cooperation can only be genuinely attained, if States promote and defend Indigenous 
peoples’ human rights.  To date, not a single State in the CBD process has consistently 
invoked the UN Declaration and emphasized the need to respect its standards. 
 

76. Should States show a commitment to working in partnership, Indigenous participation in the 
CBD process could lead to positive results. The principles of international cooperation and 
solidarity can have real meaning, if there is strong and consistent support among States for 
Indigenous peoples’ human rights. 

 
77. Whenever Indigenous peoples and their rights are involved, meaningful participation in 

international and regional processes should be a key objective. This can be facilitated through 
the implementation of FPIC as a foundational pillar of participation. In this regard, we 
recommend the following: 

 
i) International and regional negotiations and other processes should not be based solely on 

consensus among States. To do so would unjustly increase any existing power imbalance. 
 

ii) While it can be positive for State and Indigenous parties to aspire towards consensus, 
such an objective should remain flexible.  In no case should consensus be achieved at the 
expense of Indigenous peoples’ human rights. As such, it is our recommendation that the 
consensus based framework be re-examined and alternative negotiation frameworks be 
considered as needed. 
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iii) Negotiations on procedural issues should include both State and Indigenous 
representatives. In this context, principles of equality and mutual respect among the 
parties would serve to generate increased confidence and trust. 
 

iv) The right of Indigenous peoples to participate in decision-making should be consistent 
with the principle and right of self-determination and free, prior and informed consent. 
 

v) Financial and other assistance should be available to Indigenous peoples involved in such 
processes, so as to ensure they have the capacity to participate in a full and effective 
manner. 
 

vi) States should be accountable for their actions in such processes.  Accountability may be 
reinforced by a human rights framework that clarifies the duties and responsibilities of 
States involved. 
 

vii) A baseline and minimum standard in such processes should include the United Nations 
Declaration on the Rights of Indigenous Peoples and other relevant international human 
rights standards.  States should fully respect their international and domestic obligations 
in favour of Indigenous peoples.  
 

viii) Whenever Indigenous Treaties and Treaty rights may be affected, special safeguards 
should be integrated in conjunction with the Indigenous peoples concerned. 
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