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U.S. War Resisters in Canada — Fact Sheet

Since 2004, dozens of members of the U.S. military have sought refuge in Canada after deciding that they could
not, in good conscience, continue to participate in the invasion and occupation of Iraq.

In 2003, U.S. President George Bush authorized Operation Iraqi Freedom invading Iraq with other members of
the Coalition citing the existence of weapons of mass destruction. Prime Minister Jean Chrétien declared that
Canada would not participate in the invasion of Iraq, as did a majority of NATO members.

The then Secretary General of the United Nations and most international authorities condemned the invasion as
an illegal war.'

The conduct of the Iraq War has come under heavy criticism. The shelling of civilians, high civilian casualties,
and the treatment of prisoners of war have all been subject to internal criticism and even condemnation in the
United States itself.”

A Canadian Tradition

* During the Vietnam War in the 1960s and 1970s, between 50,000 and 80,000 Americans — including
draft resisters and deserters — were welcomed to our country.’

* Canada’s long history of providing sanctuary to people opposed to war for sincere conscientious reasons
dates back to United Empire Loyalists.

A Canadian Sensibility

* Allowing U.S. war resisters to stay would give effect to a particular Canadian sensibility to provide
individuals who can demonstrate genuine conscientious objection to the Iraq War to be able to apply for
permanent residency status.

* Two motions, on June 3, 2008, and on March 30, 2009, were adopted by the House of Commons calling
for the government to accept U.S. Iraq war resisters and cease deportations.

* A 2008 Angus Reid poll showed that 64% of Canadians believe U.S. Iraq War resisters should be
allowed to stay in Canada.*

* A majority of respondents in every province, ranging from 52% in Alberta to 70% in Quebec are in
favour of letting Iraq War resisters stay.

An Illegal War

* The US led invasion of Iraq was an illegal war since it was not sanctioned by the United Nations.

* Canada decided not to participate in the Iraq War in 2003. In a poll conducted in 2008, that decision was
still supported by 82% of Canadians.’ In the 2008 Federal Election debate, Prime Minister Stephen
Harper himself admitted that the Iraq War was “absolutely an error”.

An International Principle

* The right to freedom of conscience is established in Article 18 of the Universal Declaration of Human
Rights (UDHR). It declares that: “Everyone has the right to freedom of thought, conscience, and
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religion; this right includes freedom to change his religion or belief, and freedom, either alone or in

community with others and in public or private...”®

*  The 4" Nuremberg Principle developed in the wake of World War II states "the fact that a person acted
pursuant to order of his Government or of a superior does not relieve him from responsibility under
international law, provided a moral choice was in fact possible to him.”’

* The United Nations Human Rights Commission and UN Commission for Refugees have established the
validity of a conscientious objection while serving in military service particularly when it concerns a
military action either “intended to violate basic human rights, ventures in breach of the Geneva
Convention standards for the conduct of war, (or) non-defensive incursions into foreign territory.”

Compulsion

* Many U.S. soldiers who objected to the Iraq War were forced to return to service even after completing
their contract under a practice called “stop-loss” that was being used to deal with personnel shortages in
the U.S. military.®

*  Tens of thousands of U.S. National Guard troops who enlisted for domestic service were sent overseas.’

* Access to conscientious objection and other forms of appeal was restricted at the height of the war.

A Humanitarian and Compassionate Consideration

* At the height of the Iraq War, between 200 and 300 U.S. Iraq War resisters were believed to be in
Canada. According to government documents obtained through an Access to Information and Privacy
request, approximately 45 of these sought refugee protection in Canada.'® These individuals have built
new lives here and being forced to leave Canada would mean being uprooted, and separated from their
loved ones.

* Those war resisters deported to the United States have faced court martial, significant prison terms in
military jails, felony records, and heavy social penalties in their home communities.''

Unfair Harper Government Treatment

Former Immigration Minister Jason Kenney made negative public statements'> about U.S. Iraq War
resisters, poisoning their chances of fair hearings before government appointed officials. These
comments gave the “strong appearance of political interference” and were “highly inappropriate”,
according to third party assessments. "

* A directive sent to department officials in the summer of 2010 mischaracterized U.S. war resisters as
criminals and created a political tracking of individual cases.™*

The Need for a Provision

* In order to re-establish a fair process for U.S. Iraq War resisters who sought refuge in Canada, we are
asking your support for rescinding Operational Bulletin 202, ceasing deportation proceedings against
U.S. war resisters, and implementing a provision that would allow them to apply for permanent resident
status.
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Canadian Voices of Support for U.S. War Resisters in Canada

The decision to desert is not made easily. It has nothing to do with being weak or
cowardly and everything to do with being brave and strong. The decision to face
probable imprisonment and a criminal record can only be reached when one
feels that the burden of participating in an illegal and immoral war is greater.
The fact that these young people have made it to Canada is a testament to their
strength and mental fortitude. I say “Let Them Stay”. They will make good
citizens.

Dick Cotterill, Nova Scotia Business Owner, Canadian citizen since 1972 and U.S.

war resister (voluntarily enlisted) serviceman of that era

...But the refugee review board refuses to hear arguments about the legality of the war, so
the resisters here wait and wonder what’s next. In my case, all I had to do was apply for
immigration and get on with becoming and being the best Canadian I could. It’s beyond
my powers to measure my gratitude that all these years ago there was room at the inn
called Canada, and how my thoughts today are with the young men who want to study
war no more. Blessed are the peacemakers, we're told. I hope they might enjoy the
blessings of a life in my home, if not my native, land.

Andy Barrie, Toronto broadcaster, Canadian Citizen of 38 years and U.S. war resister

References:

! http://news.bbc.co.uk/2/hi/middle_east/3661134.stm

% http://www.hrw.org/reports/2005/us0405/us0405.pdf

® http://www.cic.gc.ca/english/resources/publications/legacy/chap-6a.asp#chap6-14

* http://angusreidglobal.com/wp-content/uploads/2012/08/2008.06.27_Soldiers.pdf

> http://www.theglobeandmail.com/news/national/canadians-oppose-irag-war-poll-finds/article 17988402/

® http://www.un.org/en/documents/udhr/index.shtml#a18

” Principles of the Nuremberg Tribunal, 1950 http://deoxy.org/wc/wc-nurem.htm

® www.fas.org/sgp/crs/natsec/R40121.pdf

? http://www.fas.org/sgp/crs/natsec/RS22451.pdf

10 http://resisters.ca/wp-content/uploads/2015/06/ATIP-re-inventory-of-WR-cases.pdf

1 http://www.thestar.com/article/484115

2 http://articles.chicagotribune.com/2009-03-15/news/0903140048_1_deserters-joshua-key-iraq

B Open Letter from The Canadian Council For Refugees to The Honourable Jason Kenney, P.C., M.P., Minister of
Citizenship, Immigration, and Multiculturalism, 8 January, 2009, http://www.ccrweb.ca/documents/warresistersjan09.htm
" Citizenship and Immigration Canada, Operational Bulletin 202-July 22, 2010
http://www.cic.gc.ca/english//resources/manuals/bulletins/2010/0b202.asp#tphp%20idtphp
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War resisters face uphill battle

U.S. MILITARY

Tories ramping
up deportations,
says ex-soldier

Jessica
SmithCross
Metro | Toronto

Dean Walcott is waiting for a
letter that will send him to jail.

‘Walcott is one of about 20 U.S.
Iraq war resisters — “deserters”
or “contentious objectors,” de-
pending on your point of view
—who are living in Canada and
fighting deportation.

The Conservatives are against
letting the resisters stay but,
with an election roughly seven
menths away, the bureaucrat-
ic process might just be slow
enough to allow them a shot
at staying in Canada.

“It means a lot to me. I'm
hoping I'll still be here for that
election, but there’s no way of
knowing,” Walcott told Metro.

Walcott went AWOL in 2005
after four tours in Iraq. He fled
to Canada, settled in Peterbor-
ough, and, over the course of
a decade, got married and had
children. If he’s sent back, he’ll
likely be convicted of desertion
in a U.S. military court.

Since 2006-07, the number of
resisters in Canada has shrunk
to 20 from 200, according to
the War Resisters Support Cam-
paign, an activist group based in
Toronto that has been assisting
the resisters and lobbying pol-
iticians on their behalf. Forty-
five have made legal claims for
residency while the others have
been deported, gone back to the
U.S. voluntarily or sought refuge
in another country, said organ-
izer Michelle Robidoux.

Joshua Key, whose true story
of fleeing the Iraq War was told
in The Deserter’s Tale, written
by Lawrence Hill, said he’s seen
deportations pick up steam since
the government decided to send
jets to Iraq this fall.

“It seemed that things
changed about that time,” said
Key, who now lives in Winnipeg.

“They started making action
on a lot of our cases, started the
deportation process with many.
[ myself, to be quite honest, am
just waiting on a letter to arrive,
Then you do whatever they tell
you to do.”

Public opinion polls show that
amajority of Canadians support
the resisters: In a 2008 Angus
Reid survey, about two-thirds
of Canadians said they wanted
them to be allowed to stay. But
those who are opposed tend to
be vehemently so.

The Conservative government
wants Walcott and the others
sent back. The immigration min-
ister issued an operational bul-

Dean Walcott stands ledfng his U.S. Marines sword in front of the Peherborough home he
shares with his wife and three children. The back of his SUV reads “U.S. Marine Corps Retired,”
aslogan he figures is as close as he’'ll find for his situation. JoeL wiEse/For METRO

It's incredibly important... that
soldiers’ right to conscience be

defended.

Michelle Robidoux,

War Resisters Support Campaign

letin in 2010 to immigration
officers that stated desertion
‘was to be treated as a crime that
makes the resisters ineligible to
get residency in Canada.

In a statement to Metro, a
spokesperson for the Ministry
of Citizenship and Immigration
confirmed those who have de-
serted the military in their coun-
try of origin may be inadmissible
to Canada under the Immigra-
tion and Refugee Protection Act.

“Military deserters from the

United States are not genuine
refugees under the internation-
ally accepted meaning of the
term. These unfounded claims
clog up our system for genuine
refugees who are actually fleeing
persecution,” the statement said.

So far, the lowest sentence
anyone has received in the U.S.
has been eight months; the most,
24, Those who have spoken out
against the war have been pun-
ished more harshly, said Robi-
doux.

Robidoux, who is Canadian,
said she helps the war resisters
because she believes they are the
only people speaking out about
the impact of the war on Iragis.

“The war resisters speak the
ground truth of the war in [rag
and it’s incredibly important that
their voices be heard and that
soldiers’ right to conscience be
defended,” she said.

While Robidoux said the bul-
letin has been the biggest hurdle,
rescinding it now may not be
enough to change the course of
each individual deportation pro-
cess. She’s hoping the election
brings a new government that
will legislate Parliament’s will to
let the resisters stay en masse,

That’s if there are any left
by then.

Nothing

justifies

Iraq war: Resister

Dean Walcott was serving in a
military hospital in 2004 when an
[raqi tent city was set on fire by
amortar round and the hospital
was flooded with burn victims,
‘women and children, screaming
and bloodied, he recalls.

Today, he has flashbacks of
burned bodies and has been diag-
nosed with PTSD.

“In the military, you expect
death... You know what collat-
eral damage means, but it’s not
the same thing when you see it
up front in your face.”

Walcott's not against all war,
but everything he saw led him
to believe the Iraq war was im-
moral.

“Dealing with people who
came into the hospital, the ques-
tion all the time was, “‘Why my
son? Why my daughter? Why my
dad?” And there’s nothing that
Jjustifies it.,” he said. “It would
have been nice to look at those
people and say, ‘We're doing this
for the sake of humanity, we're
doing this to help people.” And
honestly, we just weren't help-
ing people at all.”

What gets said a lot about war
resisters is that they’re “cow-
ards,” said Walcott. But he was
working stateside when he de-
cided to run, He'd survived four
tours, had PTSD and knew he’'d
never be deployed again.

“My unit specifically does not
allow me to deploy ever again.
‘Where’s the cowardice? Where
is it? | deployed four times; [
‘was never going to deploy again.
‘Where’s the cowardice in that?”

He left, he said, because his
job required him to help send
reservists overseas, and he could
no longer handle sending them
away to die.

Walcott said one ideological

) BACKGROUND

Where political parties stand
The Conservative govern-
ment issued Operational
Bulletin 202 in July 2010 or-
dering immigration officers
to consider military desert-
ers criminally inadmissible
to Canada. In two separate
votes before the legisla-
ture, all Conservatives voted
against letting deserters stay.

The NDP has called on the
government to rescind the
operational bulletin and let
resisters remain in Canada
on humanitarian and com-
passionate grounds.

The NDP has consistently
voted in favour of letting
them stay.

I never signed a
contract to go kill
innocent people.
Joshua Key

divide often comes from families
with a strong military tradition.

“There are families that have
been in the military, fathers and
grandfathers before them, and
naturally they take a great deal
of offence to what we've done,”
said Walcott.

But those families can be
proud of their First and Second
Waorld War legacies in a way Wal-
cott said he can never be proud
of what he did in Iraq.

“I don’t see any honour in
attacking somebody who is de-
fenceless. I don’t see any honour
in hurting people that never hurt
me, never hurt my family, never
hurt my governiment, never came
close to hurting my government,”
he said.

As for Joshua Key, he said he’s
often told that by deserting he’s
broken a contract.

“Yes, I sure did,” he said, “but
what I went through (in) Iraq,
well, I mever signed a contract to
go kill innocent people. That’s an
€asy one.” JESSICA SMITH CROSS/METRO

A Liberal government would
rescind the Conservatives’
operational bulletin and let
each case proceed on its
own merits, according to a
spokesperson. Though for-
mer leader Michael Ignatieff
led a walkout from a 2010
vote on a Liberal MP’s private
member's bill that would
have allowed the war resist-
ers to stay, current Leader
Justin Trudeau stayed and
voted yea.

It was under former Liberal
prime minister Pierre Trudeau
that the Vietnam War-era
resisters were welcomed to
apply for permanent resident
status,
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Don’t deport war resister Kimberly Rivera - The Globe and Mail http://www.theglobeandmail.com/commentary/dont-deport-war-...
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Kimberly Rivera, the first female American Iraq war resister to come to Canada, holds her son Gabriel
in her Toronto home on Aug. 30, 2012. She is scheduled for deportation on Sept. 20.

THE CANADIAN PRESS

Don’t deport war resister Kimberly Rivera

DESMOND TUTU
Published Monday, Sep. 17, 2012 02:00AM EDT
Last updated Friday, Sep. 14, 2012 11:33AM EDT

When the United States and Britain made the case in 2003 for the invasion of Iraq, it was on the
basis of a lie. We were told that Iraq possessed weapons of mass destruction, and that these
weapons posed an imminent threat to humanity.

For the millions around the world who took part in peaceful protests opposing the war, there
was certainly profound skepticism about the deeply flawed evidence presented to support the
illegal invasion.

But those who were called to fight this war believed what their leaders had told them. The
reason we know this is because U.S. soldiers such as Kimberly Rivera, through her own

13-02-06 18:25
5
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experience in Iraq, came to the conclusion that the invasion had nothing to do with weapons of
mass destruction. Indeed, the presence of U.S. forces only created immense misery for civilians
and soldiers alike.

Those leaders to whom soldiers such as Kimberly Rivera looked for answers failed a supreme
moral test. More than 110,000 Iraqis have died in the conflict since 2003, millions have been
displaced and nearly 4,500 American soldiers have been killed.

There are many people who, while they may have believed the original justification for the war,
came to a different conclusion as the reality of the war became more evident. Prime Minister
Stephen Harper himself came to the conclusion that the Iraq war was “absolutely an error.”

It is large-hearted and courageous people who are not diminished by saying: “I made a mistake.”
Not least among these are Ms. Rivera and the other American war resisters who determined they
could not in good conscience continue to be part of the Iraq war.

Ms. Rivera, who is from Texas, joined the U.S. Army when she was 24 and was stationed in
Baghdad. She believed the U.S. efforts would make her country safer. Disillusioned by the reality
of civilian casualties, she came to Canada in 2007 and applied for refugee status. She felt she
could no longer participate in a war where she was contributing to causing harm and death to
innocent people.

The Canadian government has notified Ms. Rivera that she is scheduled for deportation to the
U.S. on Sept. 20. Her lawyer says she faces a prison sentence of two to five years on her return.
Ms. Rivera lives in Toronto with her husband and four children (two of whom were born in
Canada); these are people of courage and peace, and they should be granted asylum.

Canada has a long tradition of giving refuge to people of conscience. During the Vietnam War,
more than 50,000 young Americans came to Canada. Many of them volunteered and, like Ms.
Rivera, later developed moral objections to a war they could not ignore.

Public opinion polls have shown that most Canadians want their government to continue that
tradition today. A 2008 Angus Reid poll showed that 64 per cent of Canadians want U.S.
conscientious objectors to the Iraq war to remain in Canada. And Parliament has voted twice to
allow American conscientious objectors to the Iraq war to stay.

The deportation order given to Ms. Rivera is unjust and must be challenged. It’s in times when
people are swept up in a frenzy of war that it’s most important to listen to the quiet voices
speaking the truth. Isn’t it time we begin to redress the atrocity of this war by honouring those
such as Ms. Rivera who had the courage to stand against it at such cost to themselves?

During the struggle against the apartheid regime in South Africa, we were sustained by the
knowledge of the support we had in the international community. Ms. Rivera has my support
and the support of all those who desperately want humanity to move along a path of peace.

Despite all of the ghastliness in the world, human beings are made for goodness. The ones who
are held in high regard are not militarily powerful nor even economically prosperous. They have
a commitment to try to make the world a better place. I truly believe that Kimberly Rivera is
such a person, and that Canada can only benefit from allowing her to stay.

20f3 13-02-06 18:25
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Most Canadians Would Grant Permanent
Residence to U.S. Military Deserters

Albertans, males, and those with a high school education or less are least

likely to agree.

[VANCOUVER - Jun. 27, 2008] — A majority of
Canadians would agree with the decision to let
American military deserters stay in Canada as
permanent residents, a new Angus Reid
Strategies survey reveals.

Earlier this month, the House of Commons
recently passed a non-binding motion calling on
the federal government to grant residence to all
U.S. soldiers who fled to Canada after refusing to
take part in the Irag War.

In the online survey of a representative national
sample, three-in-five Canadians (64%) say they
would agree to give these U.S. soldiers the
opportunity to remain in Canada as permanent
residents.

Quebec (70%) houses the highest proportion of
respondents who agree with the motion, while
Alberta (52%) has the fewest supporters.

A gender breakdown reveals that while both males
and females would agree to let U.S. military
deserters remain in Canada, females are much
more sympathetic (69% versus 57%).

An analysis of the different education groups
shows that the discrepancy between respondents

64% of Canadians would let U.S. military
deserters stay in Canada

More females (69%) than males (57%)
want U.S. military deserters to be allowed
to stay in Canada

Highest support in Quebec (70%); lowest
support in Alberta (52%)

University graduates (67%) more likely to
grant permanent residence than college
graduates (64%) and those with a high
school diploma or less (58%)

Full topline results are at the end of this release.

From June 6 to June 7, 2008 Angus Reid Strategies conducted
an online survey among a randomly selected, representative
sample of 1,001 adult Canadians. The margin of error for the
total sample is +/- 3.1 %, 19 times out of 20. The results have
been statistically weighted according to the most current
education, age, gender and region Census data to ensure a
sample representative of the entire adult population of Canada.
Discrepancies in or between totals are due to rounding.

with a university degree (67%), those with a college or technical school diploma (64%), and those with a
high school education or less (58%) is also quite significant.

CONTACT: Mario Canseco, Director of Global Studies, 604-647-3570, mario.canseco@angus-reid.com
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Finally, the age and income brackets do not reveal many notable differences amongst the respondents.
Respondents aged 35-54 seem most supportive of granting permanent residency to the U.S. military
deserters (66%), while the 18-34 group follows closely behind with 64 per cent, and Canadians aged 55
and over with 61 per cent. Respondents in households earning less than $50,000 a year (68%) are also
more likely to agree with the decision to let the U.S. soldiers stay.

The U.S. Army’s maximum penalty for desertion is five years in confinement, dishonourable discharge
and loss of all pay and benefits. There are thought to be about 200 U.S. military deserters in Canada.

CONTACT: Mario Canseco, Director of Global Studies, 604-647-3570, mario.canseco@angus-reid.com
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Military Deserters
As you may now, the House of Commons recently passed a non-binding motion calling on the federal

government to grant permanent residence to U.S. soldiers who fled to Canada after refusing to take part
in the Iraq War. There are thought to be about 200 American military deserters in Canada. Do you agree
or disagree with allowing these U.S. soldiers to become permanent residents of Canada?

Region
National BC AB MB/SK ON PQ ATL
Agree 64% 64% 52% 63% 63% 70% 63%
Disagree 32% 34% 44% 33% 33% 26% 29%
Not sure 4% 1% 4% 4% 4% 4% 8%

Military Deserters
As you may now, the House of Commons recently passed a non-binding motion calling on the federal government to grant

permanent residence to U.S. soldiers who fled to Canada after refusing to take part in the Irag War. There are thought to be
about 200 American military deserters in Canada. Do you agree or disagree with allowing these U.S. soldiers to become
permanent residents of Canada?

Gender Age Income Education
College/
$50- HS or Tech

Male Female 18-34  35-54 55+ <g50K 99K  $100K+ less = school  Univ+

Agree 57%  69% = 64% = 66%  61% 68% = 63% 63%  58% 64% 67%
Disagree 40% = 26% = 30%  30%  35% 28% & 35% 34%  34% 32% 31%
Not sure 3% 5% 6% 3% 4% 4% 2% 2% 7% 3% 2%

CONTACT: Mario Canseco, Director of Global Studies, 604-647-3570, mario.canseco@angus-reid.com
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- Report - Iraqg War Resisters / Rapport - Opposants a la guerre en Irak

12/13/2007 03:06 PM

Close

HOUSE OF COMMONS
CHAMBRE DES COMMUNES
OTTAWA, CANADA

39th Parliament, 2nd Session

The Standing Committee on Citizenship and Immigration
has the honour to present its

THIRD REPORT

In accordance with its mandate pursuant to Standing Order
108(2), your Committee has considered the issue of Iraq
war resisters.

The Committee recommends that the government
immediately implement a program to allow conscientious
objectors and their immediate family members (partners
and dependents), who have refused or left military service
related to a war not sanctioned by the United Nations and
do not have a criminal record, to apply for permanent
resident status and remain in Canada; and that the
government should immediately cease any removal or
deportation actions that may have already commenced
against such individuals.

A copy of the relevant Minutes of Proceedings (Meetings
Nos. 6 and 7) is tabled.

Respectfully submitted,

39° Législature, 2° Session

Le Comité permanent de la citoyenneté et de 1'immigration
a I’honneur de présenter son

TROISIEME RAPPORT

Conformément au mandat que lui confére I’article 108(2)
du Reglement, votre Comité a examiné la question des
opposants a la guerre en Irak.

Le Comité recommande que le gouvernement crée
immédiatement un programme permettant aux objecteurs
de conscience qui refusent le service militaire ou qui ont
quitté I’armée pour ne pas participer a une guerre non
approuvée par les Nations Unies, et qui n’ont ni dossier
criminel et & leur famille immédiate (conjoint et
dépendants), de demander le statut de résident permanent
et de demeurer au Canada, et que le gouvernement cesse
immédiatement toute action de renvoi ou d’expulsion déja
entreprise contre ces objecteurs.

Un exemplaire des Procés-verbaux pertinents (s€ances nos
6 et 7) est déposé.

Respectueusement soumis,

Le président,

http://cmte.parl.gc.ca/cmte/CommitteePublication.aspx?Sourceld=222011

Page 1 of 2
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- Report - Iraqg War Resisters / Rapport - Opposants a la guerre en Irak 12/13/2007 03:07 PM

NORMAN DOYLE
Chair

Dissenting Opinion of the Conservative Party of Canada Opinion dissidente du Parti conservateur du Canada

Canada is in full compliance with its international Le Canada respecte entiérement ses obligations et ses
commitments and obligations, by affording all foreign engagements internationaux en offrant a tous les étrangers,
nationals, including American war resisters, the opportunity ~ y compris aux résistants a la guerre américains, la

to make a refugee protection claim, and have it adjudicated possibilité de demander 1’asile et de voir leur demande

by an independent tribunal. The creation of a special tranchée par un tribunal indépendant. La création d’un
program is therefore not required and is at odds with our programme spécial n’est donc pas requise et est contraire a
belief that each immigration applicant should be treated notre croyance selon laquelle tous les demandeurs

fairly and equally, where all are required to apply for d’immigration devraient étre traités de maniere juste et
permanent residence through normal immigration channels. équitable, et étre tenus de présenter une demande de

résidence permanente par les voies d’immigration normales

Submitted by: Présenté par :

Ed Komarnicki Ed Komarnicki

David Batters David Batters

Nina Grewal Nina Grewal

Bradley R. Trost Bradley R. Trost
http://cmte.parl.gc.ca/cmte/CommitteePublication.aspx?Sourceld=222011 Page 2 of 2
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HOUSE OF COMMONS - CHAMBRE DES COMMUNES
CANADA

The Honourable Jason Kenney, P.C., M.P. June 26, 2009
Minister of Citizenship, Immigration and Multiculturalism

325 East Block

House of Commons

Ottawa, Ontario

K1A 0A6

Dear Minister Kenney:

As Parliament rises for the summer break, we write to remind you of the House of Commons' direction
to the Government of Canada regarding Iraq War resisters.

Twice now, on June 3, 2008 and March 30, 2009, Members of Parliament have voted to direct the gov-
ernment to immediately cease any removal or deportation actions that may be commenced against Iraq
War resisters and their families and to establish a program to facilitate these war resisters' requests for
permanent resident status is Canada. In our consideration of this important issue we highlighted that the
element of compulsion and the stop-loss provision in the U.S. are inconsistent with our sound values of
fairness, understanding, compassion, and justice.

Therefore, we urge the government to show compassion for those who have chosen not to participate in a
war that was not sanctioned by the United Nations.

When the House of Commons resumes sitting in the fall, we ask that you act in good faith in accordance
with this direction from the majority of Canadians' elected representatives.

Mindful that at other times there has been an apparent increase in deportation activity when the House is
not sitting, we urge you not to use the Parliamentary recess to disregard the expressed will of the House
of Commons with respect to the fair treatment of Iraq War resisters in Canada.

Yours sincerely,

Honourable Maurizio Bevilacqua
Immigration Critic, Liberal Party of Canada

giacia

Olivia Chow
Immigration Critic, New Democratic Party of Canada

-~

Thierry St-Cyr
Immigration Critic, Bloc Québécois
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C-440

Second Session, Fortieth Parliament,
57-58 Elizabeth 1I, 2009

HOUSE OF COMMONS OF CANADA

BILL C-440

An Act to amend the Immigration and Refugee Protection Act
(war resisters)

C-440

Deuxiéme session, quarantiéme législature,
57-58 Elizabeth II, 2009

CHAMBRE DES COMMUNES DU CANADA

PROJET DE LOI C-440

Loi modifiant la Loi sur I’immigration et la protection des
réfugiés (opposants a la guerre)

FIRST READING, SEPTEMBER 17, 2009

PREMIERE LECTURE LE 17 SEPTEMBRE 2009

MR. KENNEDY

402244

M. KENNEDY
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SUMMARY

This enactment allows foreign nationals who, based on a moral, political or
religious objection, left the armed forces of another country to avoid
participating in an armed conflict not sanctioned by the United Nations or
refused compulsory military service for that reason, and who are in Canada, to
remain in this country through humanitarian and compassionate consideration.

Also available on the Parliament of Canada Web Site at the following address:
http://www.parl.gc.ca

SOMMAIRE

Le texte vise a permettre aux étrangers qui, du fait de leurs convictions
morales, politiques ou religieuses, quittent 1’armée d’un pays pour éviter de
participer a un conflit armé non approuvé par les Nations Unies ou refusent le
service militaire obligatoire pour cette méme raison, et qui se trouvent au
Canada, de demeurer au pays en raison de circonstances d’ordre humanitaire.

Aussi disponible sur le site Web du Parlement du Canada a ’adresse suivante
http://www.parl.gc.ca
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2001, ¢.27

War resisters

402244

2nd Session, 40th Parliament,
57-58 Elizabeth II, 2009

HOUSE OF COMMONS OF CANADA

BILL C-440

An Act to amend the Immigration and Refugee
Protection Act (war resisters)

Her Majesty, by and with the advice and
consent of the Senate and House of Commons
of Canada, enacts as follows:

1. Section 25 of the Immigration and
Refugee Protection Act is amended by adding
the following after subsection (1):

(1.1) A foreign national in Canada shall be
deemed to be in a situation in which humanitar-
ian and compassionate considerations justify the

2° session, 40° l1égislature,
57-58 Elizabeth 11, 2009

CHAMBRE DES COMMUNES DU CANADA

PROJET DE LOI C-440

Loi modifiant la Loi sur I’'immigration et la
protection des réfugiés (opposants a la
guerre)

Sa Majesté, sur I’avis et avec le consentement
du Sénat et de la Chambre des communes du
Canada, édicte:

1. L’article 25 de la Loi sur 'immigration

5 et la protection des réfugiés est modifié par

adjonction, aprés le paragraphe (1), de ce qui
suit :

(1.1) Tout étranger se trouvant au Canada est

réputé vivre une situation relevant de circons-
tances d’ordre humanitaire qui justifient I’octroi

granting of permanent resident status to that 10|du statut de résident permanent a cet étranger et

foreign national—and his or her immediate
family — or shall be exempted by the Minister
from any legal obligation applicable to that
foreign national —or his or her immediate

a sa famille immédiate, ou est soustrait par le
ministre a toute obligation légale applicable a
I’égard de ces personnes qui les empécherait de
demeurer au Canada, si 1’étranger se trouve

family —that would prevent them from being 15|dans I’'une ou I’autre des situations suivantes :

allowed to remain in Canada, if that foreign
national

(a) left the armed forces of his or her former
country of habitual residence or refused

obligatory military service in that country 20

because of a moral, political or religious
objection to avoid participating in an armed
conflict not sanctioned by the United Nations;

(b) is subject to stop-loss orders to report for
active duty; or

(¢) upon return to the former country of his
or her habitual residence, could be compelled
to return to service.

25

a) il a quitté I’armée de son ancien pays de
résidence habituelle ou a refusé le service
militaire obligatoire dans ce pays du fait de

gieuses pour éviter de participer a un conflit
armé non approuvé par les Nations Unies;

b) il se fait imposer une prolongation de
service militaire;

service militaire dés son retour dans son
ancien pays de résidence habituelle.

2001, ch.27

Opposants a la
guerre

10

ses convictions morales, politiques ou reli- 20

¢) il risque d’étre obligé de reprendre le 25
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Immigration and Refugee Protection (war resisters) 57-58 ELIZ. 1

2. Section 50 of the Act is amended by 2. Larticle 50 de la méme loi est modifié

adding the following after paragraph (a): par adjonction, aprés I’alinéa a), de ce qui
suit :
(a.1) until a decision is made on the a.l) tant qu’une décision relative au statut de
permanent resident status of the foreign résident permanent n’a pas été rendue a 5
national referred to in subsection 25(1.1) 5| [I’égard de 1’étranger visé au paragraphe
and his or her immediate family; 25(1.1) et de sa famille immédiate;
Published under authority of the Speaker of the House of Commons Publi¢ avec I’autorisation du président de la Chambre des communes
Available from: Disponible auprés de:
Publishing and Depository Services Les Editions et Services de dépot
Public Works and Government Services Canada Travaux publics et Services gouvernementaux Canada
Ottawa, Ontario K1A 0S5 Ottawa (Ontario) K1A 0S5
Telephone: 613-941-5995 or 1-800-635-7943 Téléphone : 613-941-5995 ou 1-800-635-7943
Fax: 613-954-5779 or 1-800-565-7757 Télécopieur: 613-954-5779 ou 1-800-565-7757
publications@tpsgc-pwgsc.ge.ca publications@tpsgc-pwgsc.ge.ca 16
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Operational Bulletin 202 — July 22,2010 http://www.cic.gc.ca/english/resources/manuals/bulletins/2010/...

I * Government  Gouvernement
of Canada du Canada

Operational Bulletin 202 — July 22, 2010

Instruction to Immigration Officers in Canada on
processing cases involving military deserters

Issue

This operational bulletin provides immigration officers in Canada with instructions on processing
cases involving military deserters.

Background

Some individuals who may have deserted the military or who may have committed an offence
equivalent to desertion of the military in their country of origin have sought refuge in Canada.
Desertion is an offence in Canada under the National Defence Act (NDA (National Defence Act)).
The maximum punishment for desertion under section 88 of the NDA is life imprisonment, if the
person committed the offence on active service or under orders for active service. Consequently,
persons who have deserted the military in their country of origin may be inadmissible to Canada
under section 36(1)(b) or 36(1)(c) of the Immigration and Refugee Protection Act.

The current inventory of military deserter cases is comprised primarily of members of the United
States armed forces who have claimed refugee protection in Canada. Desertion from the armed
forces is described as an offence pursuant to section 85 of the United States Uniform Code of
Military Justice.

Many of the persons in our current case inventory have had their refugee claims heard and have
subsequently applied for permanent residence in Canada based on humanitarian and
compassionate considerations. Some have also applied for permanent residence in Canada as
members of the spouse or common-law partner in Canada class. Others have filed Pre-removal Risk
Assessment (PRRA (Pre-removal Risk Assessment)) applications when faced with removal from
Canada. These applications are at various stages of processing either in the regions or at CPC
(Case Processing Centre)-Vegreville.

All cases which have come to the attention of the Case Management Branch (CMB (Case
Management Branch)) have been identified in FOSS (Field Operations Support System) via a
non-computer based entry.

1of2 14-06-02 20:50
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Operational Bulletin 202 — July 22,2010 http://www.cic.gc.ca/english/resources/manuals/bulletins/2010/...

General guidelines

Processing applications for permanent residence in Canada

Given the complexity of equating either a conviction for desertion or the commission of an act
constituting an offence of desertion under a foreign law with an offence under an Act of Parliament
(the National Defence Act), officers are instructed to contact their Regional Program Advisor (RPA
(Regional Program Advisor)) for guidance when processing applications for permanent residence in
Canada made by military deserters. Officers are also instructed to copy the Case Review Division of
the CMB (Case Management Branch) on their initial communication with their RPA (Regional
Program Advisor).

Processing claims for refugee protection in Canada

Notification of all new claims for refugee protection by military deserters and any updates to these
refugee claims including PRRA (Pre-removal Risk Assessment) applications must be provided to
CMB (Case Management Branch) using the existing guidelines on processing high profile,
contentious and sensitive cases (OP 1, section 15).

CPC (Case Processing Centre)-Vegreville

In accordance with current instructions with respect to cases where a personal interview or an
in-depth investigation may be required, CPC (Case Processing Centre)-Vegreville is asked to
transfer applications filed by military deserters to the appropriate inland CIC (Citizenship and
Immigration Canada) for processing.

Date Modified:
2010-07-23

20f2 14-06-02 20:50
18


vrobidoux
Texte tapé à la machine
18


L—0102 ‘6¢ 19quia1dag ‘Aepsaupap ‘ASSVIINA

JuQ ‘ojuoJao],
epeue) JI0M]I\ UONUAMJ Sni(g
CIQUIdIA
seasig Apuy
*S19913S 9} UO 2DUI|
-OIA 9[qe}HASUI 9} O} Se [[9M SE ‘UoI}dIppe
SnuIp s1Y SUIPaa) oaNUIIUOD 0} SOWILID FUIPIW
-wod 0} Jay/Wly UWapuod 0} uey) Iayjel
‘91431891 Ayireay e 0} uinjal PIppe ay3 dpy
0} 9jeuolssedwod pue d[qerajaid Jej st 3|
*S91101e510 pue [04od[e SI Je J0O[ 0}
9ARY 9M [[V "3SOD JUSWADIOJUD pue Yi[esy
9Y] 21eUIWI[D 10U [[IM S3NIp SuIzZI[e3a]
*SYJeap AI1essodou-un pue difel} Ured 0}
pue uonippe 1odasp e 0} S}dIPpe SUWPUOD
A[uo ‘A50109p1 uoonpal-urrey jo sioyioddns
AQ U9131IM UOIJRIR[ID(] BUUDIA [RISIOAOCIIUOD
9y} Aq papuswiwiodal ‘swrerford afueyoxs
9[poau pue sa)is uoIda[ul Snip se yons
sard1jod Suijqeus apiaoid 03 pue sGnip
1sureSe uoniqiyoid 9y} areurwiio oJ,
-asn Snuap Surziwruiw ut d{oy os[e p[nom uni
Suo[ ay3 ur yorym ‘sarjiwe;j yuared S[3uls jo
9J1[ 9y} 2a0i1duir 03 moy pue Aj1eaod pus 03
sAem Je SUROO] 2q P[NOYS Jey) Supjulyl Ino
ur Jiys wigipeted © pasu 9p\ ‘PIIdINS 0] SA1}
-lunjzoddo aures 9y} sey 2UOAISAD SULINSUD
‘A19100S 1Ry} JO JUSULID}R( Y} 10} 191250}
3 10M 0} UIed] 0} dArY am ‘AI_1D0S ® Sy
-9oe[d 1811} 9y} Ul s§nup Suisn wodj uosiad
© Juasaid ued ‘qysne} pue padueuy Appdold ji
‘yey} S[00] a1k UOIRINPS PUR UONUIAIL] "W}
-sAs 22nsn{ oy} YySnoay} A[21oAdS UM }[eap
are s§nup Jo sioyodwil pue sio[eap ay}
Jey} 2INSUS 0} [00) € ST JUSWIDIOJUY
“JUSUIRAI} Paskq-eduaunsqe YysSnoays si uon
-oIppe Jo [eaids premumop 9y} ur dn jysned are
A3} uaym 121ppe 3y} 199301d 03 Aem Auo Y],
‘Aem Jey} urewal 0} salisap pue Addey st oym
121Ippe SnIp 9UO SSOIJE SWO0D J0U dARY |

(¥ "Sny ‘AIH Suionpay :uomnese[dap BUUSIA,,
oY) eandadsiad yiesay e pue JUSWDIOJUS Ue
woJj Y30q sanssI Snip 03 spresar yum ysisul
Suons aAey | ‘s1edk g 19A0 10] emei() Jo AHd
Jouul 9y} JO SSI[PWOY pue pajdIppe ay) ‘Jood
9} Y}IM SUDIOM JO9IJUN[OA B SB pUR ‘SaNSSI
SnIp YIm SUDIOM 2DUSLISAXD JO SIedk ¥
I9A0 UM JUBDSISS JJels JINDY Painere s

Jomsue ay] 10U
S| uonezijebs| bniq

eme)l( Jo ANSIdAIU)
ANu)
uorednpy pue Yo.areasady sYsn| uewny
W0, 38NJIY YL, ‘10191
IdMOYS 11 d
‘une[nNq 9yl MmeIpyiim 0} ASUUdY uoser
I9)SIUIA] uoljesSrwrw] 981N | ‘me] Jo ssad0.1d
anp 10} 10adsal Jo N "SISO UolesIFruuIl
pue siequiaw gy Yioq jo aduapuadapur
9U3} UO SpNJjul 0} SY23S pue me[ a3y}
sojelssiWl g(g unang reuoneradp
‘epeue)) ul Suife}s 10J suoseal 119y} Sul|
-[2duwod moy 10 SUnJIaSap J10J dAI0W 119U}
9190UIS MOY J9}jeWl OU epeUR)) Ul 9DUIPISDI
jusueuriad palusap 2q pPINoYs SN 2y} Wolij 19
-119s9p Aue Jeys si uoryedidwr 1espd Ay,
(yuaunpredap 11943 JO S[9AS]
JIOIUSS AI9A 0} suoljediunwuwod 1y} Adod
0} pue Josiape weigold [euoi3ai sy} wouj
.2oUepINgG 3j99s,, 0} ‘SISLD I19119SaP S 10}
‘pPa1oMnI3SUl SI 9YS I0 9 USUM UOISIOSP JUSP
-uadopur ue Supyew SI J9D1JJO UORISIWWI Ue
Jey] JUIY} A[qeuoseal ueipeue)) Aue sa0(q
“I9D1JJ0 UOIeISIUIWI S} JO UONRIISIP
U3} UIY}M SII[ UOISIOap Y} 10 Ayjiqisuodsax
‘$1030%] JURAD[DI 9} JO SSI[PIRSaY "Sme|
Arejiiu N JO UOIIR[OIA 9} SpN[oUl OS[e Aewl

INQ USIP[IYD 9y} JO SIS2I21UI 389q SY3 9pn[dul
1oy} s3ov] Sulpual-}Ieay uajjo pue pajyedid
-WOD Y}M SUOISIDDP JNOIIP 218 3SaY ],

'SuOseal uelrejiuewiny 1oj epeue))
ul urewaa 03 paypiwaad 9q pinoys uostad
Jey} JayloyMm ‘Uaip[Iyd ueipeue)) jo juaied
93} 9q MOU Aewl pue Uelpeue)) © paLLIew
sey oym suoawos ‘oidwexs 10} ‘yuewre[d
pasnjal e 1oyloym SPIdap 03 UOIIAIISIP 9y}
sey OUM J3D1jj0 uonesSruwil ay} s 3
‘90UQPIAS 9U]} PUR MB[ 93U} U0 paseq Suoljed
-ijdde uerrejiuewiny ap1oap o} pajeSa[op are
OUM SI9D1JJ0 uoneISiuwl 3y} jo duapuad
-opul 9y} Uo SuIpnIjul pue me[ a3 SUnULA

-wndaI 9q 03 sreadde JUsSWUISAOS SU} ‘urese
9DU() 'SUOSeal UeLlejiuewny Jo0j epeue)) ul

Uureural 0} payse dAey OUm pue paluap suwrep

9a8njo1 119y} pey Apeai[e aAry OUM S19}I9Sap

S 9SOY} A[oUWIeU ‘19oMOLIRU UIAD SI }951e) 9SID
-o1d s} ey} $oSO[ISIP Uay] Uune[Ng 3y,
‘pIeay SI 9dUSpIAS 9} 210Joq [eIDIJO JopIoq

© Aq Apnyewaid paprosp 9q 03 SUIYISWOS JoU
pue QI @Y1 jo qol ay3 s1 ey} ‘JesAw Surjeadar
JO 3su1 9y} 3y “uonisodoid jey} 10j me[ Ul siseq
OU S 2I9Y ], 'SMIUNOD JSY}0 WOIJ S19}19S9p
uey} AJUSISHIP Pajeal} aq Pnoys S Y} Wolij

SI9}19Sap Arenqiua yeys sarduwir unofng Sy,
‘wired 998njai e Sunjew 0} Jual

-19]9P ® 9( 10U [[IM SME] 3Je]S JO UOIR[OIA JIdY[}

ey} pue epeur)) ul uondaloid sa8njol yoos
0} QUWIOD[OM [[I3S IR ‘URISZASIAY pue BLIAS
A1qissod ‘ea103] YMON ‘uepng ‘euning ‘uel| se
Ons ‘SauWIFa1 DAISUSJJO 210W pue A[PUSLI) SSI]
I9U3J0 WO} SI9}OSIP ATRH[IW ey} Usy} swns
-o1d | *saye1g paNu() 9y} ‘A1UNOD dUO WOJJ SId
-119S9p ATe}I[IW A[oWeU ‘DAIIIIP 3} JO 1951e)
[ea1 9y} SayIuLpI Suipeal 19so[d e ‘mef Jo 91did
-urid [e1ouLS e S93I0 UNR[Ng Y} YSnoyy
‘A11UNOD UMO 119U}
Ul 9DUSJJO UE SI UOIIISSIP 9snedaq wre[d

JOLIdd HHL OL SHALLA']

119y} Surreay a10joq epeur)) 0} d[qIssiupeur
A[redonjewoine aie SI19119s9p Jey) 1s953ns 0}
UOTIUDAUO)) 995NJoY N(] 92U} JO uoije[ola e
pue papeay-Suoim A[eyuswepuny st 3
‘90USPIAS pUe AUOWIISA] S Jue
-wire[d 9y} SuLreay Jojje preoq a3snjoy pue
uonesSruuwy 9y} Jo JIaquiowl e Aq papIosp 9q
0} Me[ JO SONSSI pue S}OeJ [[e 1. 3SAY ],
‘uonndasoid A1oyeurwiidsIp 10 juswysiund
QAISS9Xd Jo AMIqIssod a8y} pue ‘proae 0} Ful
-)99s a1e A9y} 9S1219Xa AIe}[IW 94} Jo Ajfes
-9 10 AJTe39] 9y} ‘yuewre[d oy} Jo AJLI9dUls
pue saAnjow ay} :Apre[nornaed ‘paiopisuod
oIk 9SeD [eNpIAIPUI IBd JO S}oe) 3y,
'soa8njal se pajdadoe a1e SI191SISal Jelp
10 SI9}43S3Pp [[e J0U ySnoyife ‘uordajord
UDAIS US9( 9ARY S103103[qO SNONUSIISUOD JO
spaipuny ‘sieak sy} oA ‘A[[euoljeuraiul
pue epeue)) ul yjoq ‘uornoajold sa8njal Sul
-Jueis 10} punoI3 paziugodal A[PPIM © SI ‘SId
-119S9p 10 SI91SISal Jelp AQ I9yloym ‘91
-19s A1ejI[Il 0} UONID[QO SNOIJUAIISUO)
‘epeue)) 0} S[qISSIWPeUl I10JoI1} pue
S[EUIWILID SNOLISS 9 OS[e AW SI9}I9SIP 9S9Y}
QI0JRIAY [, "9OUSJJO [RUIWLID SNOLIDS © ST ATej[Iu
ueIpeue)) 9y} WOJj UONISSS(] "epeur)) Ul U0}
-o1d 938nja1 IYSNOs ALY SSLIUNOD JSYJ0 WOIJ
SI9}19sap ATR[IIA :2150] Jo aul] SUIMO[0] dY}
N0 39S 2ANDAIIP 9y} Jo ydeaSered 3say oy,
‘epeue)) Ul snjels 995njol wred oym
SJ191I9S9p ATej[IWl Jo SuIssad01d ay) SuIad
-uod ‘g()g uns[ng reuoneradQ ‘©A_IIP YL,
‘Peay su uo mej da8njal jo ordourid diseq e
S19S ey} epeur)) Ul SI9DIJj0 UoneISIwwWI [[e
0} SAI}I1IP © JUSS epeue)) UoneISuu]
pue diysuazini)) ‘eak siy} jo gg A[Nf u

uie|INg Jeisisel
Jem Sn MeIpUIAA




THE [e{e]8] 4}

HOME ABOUT ARCHIVES LINKS OSGOODE
H' “' | m Subscribe Respond Contribute Contact Us | search ‘Vr:s;(:(ci?};:li\p‘ph‘,ll
Advanced Search | |

—

THE COURT Is the online resource for debate & data about the Supreme Court of Canada.*

US Military Justice System on Trial: Federal Court overturns the decision of the
Refugee Protection Division to Deny an American “Draft Dodger” refugee status in
Tindungan v Canada, 2013 FC 115

March 11th, 2013 — by Tessa Crosby

Jules Guiniling Tindungan joined the US army as a young man suffering from financial troubles. After a 15 month
deployment in Afghanistan, he deserted his unit upon return to the US. Believing that the actions of the US military in
Afghanistan were in violation of the Geneva Convention, he began researching online and came across the War Resisters
Support Campaign, which assisted him in coming to Canada in June 2008. Once here, he claimed refugee protection and
began speaking publicly to news outlets about his opinions on the US military.

In May 2012, the Refugee Protection Division (“RPD”) denied his application to be deemed either a Convention Refugee or
a Person in Need of Protection under section 96 and 97 of the Immigration and Refugee Protection Act, SC 2001 ¢ 27. The
RPD found that Tindungan had not rebutted the presumption of state protection which is afforded to democratic states, nor
had he established on a balance of probabilities that he would be at risk of cruel and unusual punishment if he were returned
to the US. While the applicant would suffer some negative consequences of returning to the US, these consequences would
not rise to the level of “persecution”

The facts are remarkably similar to those in Vassey v Canada (Minister of Citizenship and Immigration), 2011 FC 899
[Vassey]. Vassey was a member of the same unit as Tindungan and also deserted to Canada and was subsequently denied
refugee status by the RPD.

In Tindungan v Canada, 2013 FC 115, the Federal Court overturned the decision of the RPD on the basis that its failure to
analyze the evidence concerning the independence and impartiality of the US court-martial system was unreasonable.

Tindungan appealed the decision of the RPD to the Federal Court on the following grounds:

1. Did the RPD err by finding that a judicial system which fails to meet basic internationally recognized fairness and
due process requirements can nonetheless provide adequate protections?

2. Inregards to state protection, did the RPD err by ignoring evidence that directly contradicted its findings?

3. Did the RPD err in law when interpreting both section 171 of the UNHCR Handbook and foreign law related to
raising a defence in the US court-martial system?

4. Asregards differential punishment, did the RPD make unreasonable conclusions without regard to, and not
supported by, the evidence?

After reviewing the evidence, the Federal Court rejected the decision of the RPD as unreasonable.
The Impartiality and Independence of the US Military Justice System

Considerable evidence from expert witnesses on the US Military Justice system was presented on appeal. All the expert
witnesses agreed that the US military justice system does not conform to Canadian standards as set by R v Généreux, [1992
1 SCR 259 [Généreux]. In that case, the Supreme Court of Canada found that the principle of judicial independence applies
to military courts. The is similar to the requirements of military courts in the United Kingdom.
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Expert witnesses for the applicant argued that, because it failed the Généreux test (notably because of the important role
played by the military commander) the US military justice system is thus unfair. Countering them, Professor Hansen argued
that while the US military justice system failed to meet the Généreux standard, this did not render it “unfair”. Professor
Hansen did not identify against what standards he was measuring “fairness”. The RPD relied heavily on Professor Hansen’s
evidence.

The Federal Court found that by preferring the evidence of Professor Hansen without clearly stating what standards it was
using to assess fairness and procedural adequacy, the RPD committed a reviewable error. In reaching this determining the
Court stated that it is an error in law to conclude that a system which fails to meet basic fairness standards that are
internationally recognized to be fundamental to any tribunal system can, nevertheless, provide adequate state protection. It
went on to find that decisions made under the Immigration and Refugee Protection Act must be consistent with the Charter
and Canada’s international human rights obligations.

Contradictory Evidence

Throughout its ruling, the Federal Court criticized the RPD for viewing the Applicant’s personal experiences as isolated
incidents that were not condoned by the USA and were not systemic, despite the objective documentary evidence submitted
confirming that the opposite was true. The RPD’s failure to analyze this contradiction was a reviewable error.

Section 171 of the UNHCR Handbook

On this point the Court considered whether the Tindungan would be able to put forward a defence under section 171 of the
UNHCR Handbook to the charge of desertion. Section 171 provides as follows:

“Not every conviction, genuine though it may be, will constitute a sufficient reason for claiming refugee status after
desertion or draft-evasion. It is not enough for a person to be in disagreement with his government regarding the political
justification for a particular military action. Where, however, the type of military action, with which an individual does not
wish to be associated, is condemned by the international community as contrary to basic rules of human conduct,
punishment for desertion or draft-evasion could, in the light of all other requirements of the definition, in itself be regarded
as persecution.”

The RPD had found that the unavailability of a defence based on section 171 of the UNHCR Handbook did not affect state
protection. The Federal Court found this was unreasonable, and noted thatthe RPD had failed to follow the precedent set by
Vassey. Vassey had held that the availability of a defence based on section 171 “goes directly to the availability of state
protection”.

Differential punishment

The Court recognized that deserters who speak out publicly against the war in Iraq or Afghanistan are subject to differential
punishment in the US. Specifically, while the majority of deserters are administratively discharged, those who speak
publicly agains the war are more frequently selected to be court-martialled and prosecuted for desertion.

The court found that the US military justice system has no mechanism to protect someone when prosecutorial discretion is
exercised in a biased and inappropriate way because of their political opinions. Accordingly the RPD’s decision on this
point was unreasonable.
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Proposed Provision for U.S. War Resisters

An overwhelming majority of opposition MPs supported the motions in Parliament — first in June 2008
and again in March 2009 — that would have allowed U.S. Iraq War resisters to stay in Canada.

A strong majority of opposition MPs supported Bill C-440, which would have given legal effect to those
motions.

Prejudicial comments made by government officials (including immigration ministers), as well as the
imposition of Operational Bulletin 202, have made it impossible for U.S. war resisters to have access to a
fair process.

We call for the immediate repeal of Operational Bulletin 202.

Unfortunately, because of interference by the Conservative government, fairness has been compromised
and simply rescinding Operational Bulletin 202 and allowing each case to proceed on its own merits will
not undo the harm that has been done to these individuals’ cases. What is needed is a provision that would
put into effect the spirit of the parliamentary motions.

The War Resisters Support Campaign proposes the following provision which would allow those U.S. war
resisters identified by Citizenship and Immigration as the “inventory” of Iraq War resisters to have a fair
process:

Issue an Operational Bulletin notifying immigration officers that humanitarian and
compassionate reasons exist to justify a waiver under Section 25 of the IRPA for individuals who
have left the Iraq War, and directing immigration officers to give these factors primacy when
considering the cases of conscientious objectors.
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